
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO: PFA/WE/289/98/JM 

In the complaint between: 

 

ULA SHARON OOSTHUIZEN obo ANGELIQUE MAREE BREED Complainant 
 

and  

 

THE MERCEDES BENZ OF SOUTH AFRICA PENSION FUND First Respondent 
MERCEDES BENZ OF SOUTH AFRICA (PTY) LTD Second Respondent 
 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956  

 
 

1. On 12 October 1999 I handed down a preliminary ruling in this matter directing the 

complainant to furnish the respondent with the results of a DNA paternity test 

furnishing evidence as to her minor child’s dependency in terms of the Pension Funds 

Act of 1956. 

 

2. The complainant has complied with the ruling and has furnished a DNA test which 

strongly supports her claim that the minor child is indeed the child of the deceased and 

thus qualifies to share in the distribution of the proceeds of the death benefit payable in 

terms of the rules of the pension fund.  Accordingly, I find that the minor child is indeed 

a dependent for the purposes of the Act. 

 

3. In terms of the rules of the fund at the time of the member’s death, the following 

benefit was payable: 

 

• A lump sum benefit equal for four times annual salary; plus 



 2 

• A withdrawal benefit at the date of death.   

 

The withdrawal benefit payable is a percentage of the annualized pensionable salary 

depending on the number of completed years of pensionable service. 

 

Mr M S Folan, the principal officer of the fund, has calculated the death benefit as 

follows: 

 
  Annual Salary     R55 640 (see annexure B) 

        (R4 280 x 13) 

 

  Pensionable service date   1 July 1981 

  Date of death     3 February 1997 

  Years of service     15 years, 7 months 

 

  Lump sum benefit 

  (R55 640 x 4)     R222 560.00 

  Interest on lump sum    R  89 691.68 

  Withdrawal benefit    R  47 479.46 

  Interest on withdrawal    R  13 883.60 

 

  Gross benefit     R373 614.74 

  Less:  PAYE tax     R  42 117.95 

  Death benefit payable    R331 496.79 
 

4. This benefit was the amount owing on 23 May 2000 and shall accrue additional 

interest until date of payment.   

 

5. Subsequent to my ruling, the trustees have decided that the benefit be apportioned in 

equal shares to Mrs JW Breed, the deceased’s mother and the minor child of the 

complainant, Miss Angelique Breed. 

 

6. The amount of the benefit appears not to be in dispute, but the attorneys of the 

complainant object to the apportionment on a 50/50 basis. 
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7. Subsequent to my preliminary ruling, my Senior Investigator, Ms Sue Myrdal met with 

the deceased’s mother, Mrs J W Breed with a view to investigating her financial 

position.  Mrs Breed has a monthly income of R4,607.50 upon which she relies to meet 

most of her monthly expenditure.  She fully owns the house in which she lives without 

any bonds and has investments and other assets approximating R500,000.00 in value. 

 

8. The minor child of the complainant is a student who will turn 21 on 21 June 2000.  She 

has had no relationship with her deceased father after her parent’s marriage broke up 

shortly after she was born.  The deceased paid maintenance for her until 1988, but 

ceased doing so on grounds which are not entirely clear.  She is largely dependent on 

her mother and stepfather, though appears to have had some part-time employment in 

the past. 

 

9. The complainant’s attorneys have made certain submissions as to why they disagree 

with the 50/50 apportionment between the beneficiaries.  I do not propose to canvass 

them in any detail.  Among them though is the submission that the life expectancy of 

the deceased’s mother and that the fact that she has children who are under a legal 

duty to assist her was not taken into proper consideration in the final apportionment. 

 

10. On the documentation which has been submitted to me, and in particular a somewhat 

weak and incomplete response from the principal officer, it is difficult to determine what 

considerations were taken into account in effecting an apportionment.  Indeed, it would 

appear that the board of trustees and the principal officer have been distracted from a 

proper determination by their incorrect assumption that the complainant’s minor child 

was not the child of the deceased.  

 

11. Attempts by this office to elicit a proper decision from the board of trustees and the 

principal office in justification of their decision have not been successful.  Throughout 

the correspondence submitted it is apparent that the board was prepared to defer to 

this office and in making a 50/50 apportionment was merely applying a rule of thumb 
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approach.  This falls far short of what is required in terms of the Act and I find it 

surprising to find this poor level of decision making in a company as reputable as the 

second respondent.  Nevertheless, the trustees do appear to have been motivated to 

act equitably and do not appear to have been overly influenced by irrelevant 

circumstances. 

 

12. Normally, where a board of trustees and a principal officer have failed to exercise their 

discretion properly, the appropriate response is to refer the matter back to the board 

for a proper justified decision.  However, this matter has dragged on unduly, the 

beneficiaries are suffering prejudice, and the board has demonstrated something of a 

bias against the complainant and her child.  Therefore, the interests of justice require 

that a final decision be handed down by this tribunal on the limited information at our 

disposal.  In this regard, I am particularly mindful not to punish the deceased’s mother 

as a means of remedying the less than satisfactory performance of the board of 

trustees and the principal officer.  On the basis of the investigation conducted by my 

senior investigator, and especially taking into consideration the fact that the 

complainant’s minor child has reasonable prospects of embarking upon a successful 

career, that the deceased and his child had a relationship which can be described as 

remote, and that the deceased previously lived with his mother and contributed to her 

support and well being, I am prepared to apportion the benefit on the 50/50 basis 

proposed by the trustees, even though I have been furnished with insufficient 

information giving insight into the reason for their decision.  

 

13. From the principal officer’s calculations the death benefit payable amounts to 

R270,039.46 (being four times the annual salary together with the withdrawal benefit). 

To this he has added interest calculated from the date of death to  23rd May 2000 and 

has applied an interest rate, using monthly call account interest rates less 1.5% in 

respect of the lump sum benefit, and has applied the rate of return on the fund in 

respect of the withdrawal benefit.  He points to no provision in the rules which justifies 

such an approach, but as the complainant appears not to object to the application of 

such an interest rate, I am prepared to accept that this basis of calculation is 



 5 

unobjectionable. 

 

14. The complainant has asked for an order of costs against the first respondent.  

Normally, this office is reticent in making costs awards. However, the first respondent 

and its board of trustees raised the issue of paternity thereby compelling the 

complainant to seek legal representation.  Therefore, in this instance it is appropriate 

to apply the conventional principle that costs should follow success.  The complainant 

has been largely successful in her complaint and accordingly she is entitled to a 

favourable costs award. 

 

15. The order of this tribunal is as follows: 

 

15.1 The first respondent is directed to pay Angelique Marie Breed, on or before 21 

June 2000, 50% of the benefit payable in terms of the rules of the first 

respondent as a consequence of the deceased’s death, together with interest 

calculated in the manner set out in paragraph 13 above from the date of death 

until the date of payment  

 

15.2 The first respondent is ordered to pay the complainant’s costs on the highest 

scale in the Magistrate’s Court. 

 

Dated at CAPE TOWN this 12th day of May 2000. 

 

 

___________________________ 

John Murphy 

Pension Funds Adjudicator 


